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The National Association of Black OWned Broadcasters, Inc.

(UNABOB"), by and through its undersigned counsel and pursuant to

section 1.106 of the Commission's Rules, hereby petitions for

reconsideration of the Commission's decision to modify its

competitive bidding rules for the uc block" of Personal

communications services in the 2 GHz band (UBroadband PCS") in the

sixth Report and order, FCC 95-301 (released July 18, 1995),

stating as follows:

For the reasons set forth below, NABOB requests the Commission

to a) reconsider the sixth Report and Order in light of the

President of the united states' July 19, 1995 uMemorandum for Heads

of Executive Departments and Agencies" and the June 28, 1995

UMemorandum to General Counsels" from Walter Dellinger, Assistant
I

Attorney General, Office of Legal Counsel, b) reverse the sixth



Report and Order and c) reinstate the rules for the C block pes

auction which were eliminated by the sixth Report and Order.

On July 18, 1995, the Commission adopted and released its

Sixth Report and Order in the above-captioned proceedings. In the

Sixth Report and Order, the Commission modified its competitive

bidding rules for the pcs C block auction to eliminate all race­

and gender-based provisions that the Commission asserted it

believed raised "legal uncertainties in the aftermath of the

Supreme Court's decision in Adarand Constructors. Inc. y. Pefta."

[115 S.ct. 2097 (1995)] sixth Report and Order at , 1.

In making this Petition for Reconsideration, NABOB relies on

facts which relate to events which have occurred and circumstances

which have changed since the last opportunity to present such

matters to the Commission. section 1.106(c) (1) of the Commission's

Rules. In addition, consideration by the Commission of the facts

and circumstances relied upon in the instant Petition is required

in the pUblic interest. Section 1.106(C) (2) of the Commission's

Rules.

In the Sixth Report and Order, the Commission repeated its

earlier statement in the Further Notice of Proposed Bulemaking FCC

95-263 (released June 23, 1995) that the Commission's current

record concerning the adoption of the race- and gender-based

measures contained in the then-current C block auction rules was

"strong," but that additional evidence might be necessary to meet

the strict scrutiny standard required by Adarand. sixth Report and

Order at , 6. The Commission confirmed this concern in the sixth
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RePQrt and Order and indicated that it believed that it WQuld need

additiQnal evidence tQ sUfficiently develQP the recQrd tQ suppQrt

these race- and gender-based prQvisiQns cQnsistent with the

"dictates" Qf Adarand. Sixth RepQrt and Order at '11. The

CQmmissiQn repeated its CQncern expressed in the Further NQtice Qf

Prqposed Rulemaking that efforts to obtain this additional evidence

"would require additional time, and therefore, delay the

commencement of the C block auction. " .DU.d. The Commission

concluded that "[t]he legal uncertainty associated with the race­

and gender-based prQvisions, combined with the views of potential

C block bidders that the auction not be sUbject to any further

delay, prompt us to modify our rules in a fashion which would be

minimally disruptive to as many of the interested parties,

potential bidders as well as members of the financial and

investment communities as possible." ~.

In reaching this conclusion the Commission totally ignQred the

advice and recommendations of Walter Dellinger, Assistant Attorney

General, Office of Legal Counsel, contained in a June 28, 1995

"Memorandum to General Counsels" (the "DOJ Memorandum"), despite

NABOB's explicit reference to the DOJ Memorandum in its comments in

response to the Further Notice of PrqpQsed Rulemaking. It clearly

is in the public interest fQr the CommissiQn to cQnsider the legal

advice of the Office of Legal Counsel of the Department of Justice.

section 1.106(c) (2) of the Commission's Rules.

In addition, the Commission did nQt have the benefit of the

President of the united States' "Memorandum for Heads of Executive
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Departments and Agencies" (the President's Memorandum")l regarding

UEvaluation of Affirmative Action Programs" for the simple reason

that the President's Memorandum was not released until July 19,

1995 -- the day after the release of the sixth Report and Order.

The issuance of the President's Memorandum clearly constitutes a

fact which has occurred or circumstances which have changed since

NABOB last had a chance to comment on the Further Notice of

Proposed Rulemaking.

Rules.

Section 1.106(c) (1) of the Commission's

In the President's Memorandum, the President made the

following statements which are relevant to the commission's Further

Notice of Proposed Rulemaking:

. [I]n all programs you administer that use race,
ethnicity or gender as a consideration to expand
opportunity or provide benefits to members of groups that
have suffered discrimination, I ask that you take steps
to ensure adherence to the following policy principles.
The policy principles are that any program must be
eliminated or reformed if it:

(a) creates a quota;

(b) creates preferences for unqualified individuals;

(c) creates reverse discrimination; or

(d) continues even after its equal opportunity
purposes have ben achieved.

In addition, the Supreme Court's recent decision in
Adarand Contractors, Inc. v. Pena requires strict
scrutiny of the justifications for, and provisions of, a
broad range of race-based affirmative action programs.
You recently received a detailed legal analysis of

1 A copy of the President's Memorandum downloaded from the
White House's World Wide Web site is attached hereto as Exhibit A
for the Commission'S convenience.

4



Adarand from the Oepartment of Justice. Consistent with
that guidance, I am today instructing each of you to
undertake, in consultation with and pursuant to the
overall direction of the Attorney General, an evaluation
of the programs you administer that use race or ethnicity
in decision making••..

Using all the tools at your disposal, you should
develop any information that is necessary to evaluate
whether your programs are narrowly tailored to serve a
compelling interest, as required under Adarand's strict
scrutiny standard. Any program that does not meet the
constitutional standard must be reformed or eliminated.

President's Memorandum at 1-2.

The Commission's Sixth Report and Order materially deviates

from the advice of the President's Memorandum.

First, the President's Memorandum makes it clear that a race-

based program should not be ~reformed or eliminated" until after a

determination is made that the program violates one of the four

policy principles set forth in the Memorandum. The sixth Report

and Order has abolished race- and gender-based provisions before

such a determination has been made.

Second, the President's Memorandum instructs that a review of

any race- or ethnicity-based provisions is to be conducted

consistent with the OOJ Memorandum. The Sixth Report and Order has

abolished race- and gender-based provisions without consideration

of the analysis and advice set forth in the OOJ Memorandum.

Third, President's Memorandum makes it clear that a race-

based program should not be ~reformed or eliminated" until after a

determination is made that the program fails to meet the strict

scrutiny standard of Adarand. The sixth Report and Order has

abolished race- and gender-based provisions without such a

5



determination and indeed in the face of a statement by the

Commission that the current record supporting the race- and gender­

based provisions is ~strong" and further statements that its action

does not indicate that the provisions could not be sustained

without further development of the record and that such measures

are not inappropriate for future auctions of spectrum-based

auctions.

The Sixth Report and Order also fails to follow the standards

and advice set forth in the DOJ Memorandum. For example, the DOJ

Memorandum states clearly that court decisions have all concluded

that an agency may rely on ~post-enactment" evidence (~,

evidence that the agency did not consider when it adopted the

measure) to support a race-based provision of a program under the

strict scrutiny standard. DOJ Memorandum at 2. Yet the Commission

has taken the position that it must have all the evidence in the

record at the time it adopts the measure. In addition, in the

sixth Report and Order, the Commission failed to consider the

questions the DOJ Memorandum sets forth at pages 35-38 as a

~checklist of questions that provide initial guidance as to what

should be considered in the review process." DOJ Memorandum at 34.

The Commission also decided to eliminate the race- and gender-based

provisions without determining that they do not meet the strict

scrutiny standard of Adarand, despite the DOJ Memorandum's

admonition that a program using race or ethnicity as a basis for

decision making should not even be suspended (no less eliminated)

before an evaluation that the program does not meet the strict
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scrutiny standard. DOJ Memorandum at 34.

The foregoing establishes that the Commission should

reconsider its sixth Report and Order in light of the President's

Memorandum and the DOJ Memorandum. The foregoing also establishes

that, after such reconsideration, the Commission should vacate the

Sixth Report and Order and reinstate the prior race- and gender

based rules governing the C block auction which were eliminated by

the sixth Report and Order.

WHEREFORE, the National Association of Black Owned

Broadcasters, Inc. respectfully moves the Commission to reconsider

the sixth Report and Order in light of the President's Memorandum

and the DOJ Memorandum, to reverse the sixth Report and Order and

to reinstate the rules for the C block PCS auction which were

eliminated by the sixth Report and Order.

Respectfully submitted,

DB DTIOIIAL ASSOCIATIOIf OJ'
BLACK OWKBD BROADCASTERS, IlfC.

s L. W nston
ter E. Diercks

RUbin, Winston, Diercks,
Harris & Cooke

1333 New Hampshire Avenue, N.W.
suite 1000
washington, D.C. 20036
(202) 861-0870

Dated: August 4, 1995
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release
July 19, 1995

July 19, 1995

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: Evaluation of Affinnative Action Programs

This Administration is committed to expanding the economy, to strengthening programs that support
children and families, and to vigorous, effective enforcement of laws prohibiting discrimination.
These commitments reflect bedrock values -- equality, opportunity, and fair play -- which extend to
all Americans, regardless of race, ethnicity, or gender.

While our Nation has made enonnous strides toward eliminating inequality and barriers to
opportunity, the job is not complete. As the United States Supreme Court recognized only one
month ago in Adarand Constructors, Inc. v. Pena, "[t]he unhappy persistence ofboth the practice and
the lingering effects of racial discrimination against minority groups in this country is an unfortunate
reality, and government is not disqualified from acting in response to it." This Administration will
continue to support affinnative measures that promote opportunities in employment, education, and
government contracting for Americans subject to discrimination or its continuing effects. In every
instance, we will seek reasonable ways to achieve the objectives of inclusion and antidiscrimination
without specific reliance on group membership. But where our legitimate objectives cannot be
achieved through such means, the Federal Government will continue to support lawful consideration
of race, ethnicity, and gender under programs that are flexible, realistic, subject to reevaluation, and
fair.

Accordingly, in all programs you administer that use race, ethnicity, or gender as a
consideration to expand opportunity or provide benefits to members of groups that have suffered
discrimination, I ask you to take steps to ensure adherence to the following policy principles. The
policy principles are that any program must be eliminated or refonned if it:

(a) creates a quota;

(b) creates preferences for unqualified individuals;



(c) creates reverse discrimination; or

(d) continues even after its equal opportunity purposes have been achieved.

In addition, the Supreme Court's recent decision in Adarand Constructors, Inc. v. Pena
requires strict scrutiny of the justifications for, and provisions of, a broad range of existing
race-based affirmative action programs. You recently received a detailed legal analysis of Adarand
from the Department of Justice. Consistent with that guidance, I am today instructing each of you
to undertake, in consultation with and pursuant to the overall direction of the Attorney General, an
evaluation ofprograms you administer that use race or ethnicity in decision making. With regard to
programs that affect more than one agency, the Attorney General shall determine, after consultations,
which agency shall take the lead in performing this analysis.

Using all ofthe tools at your disposal, you should develop any information that is necessary
to evaluate whether your programs are narrowly tailored to serve a compelling interest, as required
under Adarand's strict scrutiny standard. Any program that does not meet the constitutional standard
must be reformed or eliminated.

WILLIAM 1. CLINTON ###
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CERTIFICATE OF SERYICE

I, Rena I. Curtis, a secretary at the law finn ofRubin, Winston, Diercks, Harris & Cooke do

hereby certify that a copy of the attached PETITION FOR RECONSIDERATION OF THE

NATIONAL ASSOCIATION OF BLACK OWNED BROADCASTERS, INC. was served this

4th day of August, 1995 to the following persons by first class mail, postage prepaid:

William E. Kennard, General Counsel
Office of General Counsel
Federal Communications Commission
1919 M Street, N.W., Rm. 614
Washington, D.C. 20 554

Robert B. Nicholson
U.S. Dept. of Justice
Antitrust Section, Main Justice Building
Room 3223
10th & Pennsylvania Ave., N.W.
Washington, D.C. 20530

Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, N.W., Rm. 826
Washington, D.C. 20554

Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W., Rm. 844
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W., Rm. 832
Washington, D.C. 20554

Ruth Milkman, Senior Legal Advisor
Office of Commissioner Reed Hundt
Federal Communications Commission
1919 M Street, N.W., Rm. 814
Washington, D.C. 20554

Karen Brinkmann, Special Assistant
Office of Commissioner Reed Hundt
Federal Communications Commission
1919 M Street, N.W., Rm. 814
Washington, D.C. 20554

Lauren J. Belvin, Senior Legal Advisor
Office of Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W., Rm. 802
Washington, D.C. 20554

Keith Townsend, Senior Legal Advisor
Office of Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, N.W., Rm. 826
Washington, D.C. 20554

Richard K. Welch, Legal Advisor
Office of Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W., Rm. 844
Washington, D.C. 20554

Jane E. Mago, Senior Advisor
Office ofCommissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W., Rm. 844
Washington, D.C. 20554

Jill M. Luckett, Special Advisor
Office of Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W., Rm. 844
Washington, D.C. 20554



Chairman Reed Hundt
Federal Communications Commission
1919 M Street, N.W., Rm. 814
Washington, D.C. 20554

Christopher J. Wright, Deputy General
Counsel
Office of General Counsel
Federal Communications Commission
1919 M Street, N.W., Rm. 614
Washington, D.C. 20554

Jonathan Cohen
Office of Plans and Policy
Federal Communications Commission
1919 M Street, N.W., Rm. 822
Washington, D.C. 20554

Catherine Sandoval
Office of Communications Business
Opportunities
2033 M Street, N.W.
Washington, D,C., 20554

Mary P. McManus, Legal Advisor
Office of Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W., Rm. 832
Washington, D.C. 20554

David R. Siddall, Legal Advisor
Office of Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W., Rm. 832
Washington, D.C. 20554

Kathleen Wallman, Chief
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Rm. 500
Washington, D.C. 20554

A. Richard Metzger, Jr., Deputy Chief
Common Carrier Bureau
Federal Communications Commission
1919 M street, N.W. Rm. 500
Washington, D.C. 20554

Mr. Donald Gips, Deputy Chief
Office ofPlans and Policy
Federal Communications Commission
1919 M Street, N.W., Rm. 822
Washington, D.C. 20554

International Transcription Services
Federal Communications Commission
1919 M Street, N.W., Rm. 246
Washington, D.C. 20554

Robert Pepper, Chief
Office ofPlans and Policy
Federal Communications Commission
1919 M Street, N.W., Rm. 822
Washington, D.C. 20554

Michael Katz, Chief Economist
Office of Plans and Policy
Federal Communications Commission
1919 M Street, N.W., Rm. 822
Washington, D.C. 20554

Kathleen Levitz
Deputy Bureau Chief
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Rm. 500
Washington, D.C. 20554

Ralph A. Haller, Deputy Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Rm. 5002
Washington, D.C. 20554

Gerald P. Vaughan, Deputy Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Rm. 5002
Washington, D.C. 20554



Regina Keeney, Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W. Rm. 5002
Washington, D.C. 20554

John Greenspan
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Rm. 5202
Washington, D.c. 20554

Jonathan D. Blake, Esq.
Kurt A. Wimmer, Esq.
Coving ton & Burling
1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044

Counsel for American
Personal Communications

William J. Franklin, Esq.
William J. Franklin, Chartered
1919 Pennsylvania Avenue, N.W.,
Ste 300
Washington, D.C. 20006-3404

Counsel for Association of
Independent Designated Entities

Philip L. Verveer
Jennifer A. Donaldson
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W., Ste 600
Washington, D.C. 20036-3384
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Vice President
Century Telephone Enterprises, Inc.
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Monroe, LA 71203
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Post Office Box 340
8920 Emerald Park Drive, Ste C
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John A. Malloy, General Counsel
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Columbia PCS
201 N. Union Street, Ste 410
Alexandria, VA 22314

Joe D. Edge, Esq.
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Ste 900
Washington, D.C. 20005
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Kraskin & Associates
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GTE Corp.
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Senior Regulatory Counsel
McCaw Cellular Communications, Inc.
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Paging and Personal
Communications Association

Mark 1. Tauber, Esq.
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President, Kycom, Inc.
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Industry Association
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President & CEO
OCR Communications, Inc.
2550 M Street, N.W.
Suite 200
Washington, D.C. 20007

Encompass, Inc.
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Washington, D.C. 20230
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